








!"#$%&"'(()*+,-+).")/"0+-12"34"'56+.+(-7,-)7(%89

! Fondling
: The touching of the private body parts of another person for the 

purpose of sexual gratification, without the consent of the victim, 
including instances where the victim is incapable of giving 
consent because of his/her age or because of his/her temporary 
or permanent mental incapacity.

! Incest
: Sexual intercourse between persons who are related to each 

other within the degrees wherein marriage is prohibited by law.

VAWA 2013 – SEC. 304
UCR DEFINITIONS: SEXUAL ASSAULT
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• Dating Violence
– Violence committed by a person who is or has been in a social 

relationship of a romantic or intimate nature with the victim. The 
existence of such a relationship shall be determined based on the 
reporting party’s statement and with consideration of the length 
of the relationship, the type of relationship, and the frequency of 
interaction between the persons involved in the relationship.

VAWA 2013 – SEC. 304: UCR DEFINITIONS: 
DATING VIOLENCE

NOT FOR D
ISTRIBUTIO

N



© 2019 Association of Title IX Administrators159

• Domestic Violence
– By a current or former spouse or intimate partner of the victim; 
– By a person with whom the victim shares a child in common;
– By a person who is cohabitating with, or has cohabitated with, 

the victim as a spouse or intimate partner;
– By a person similarly situated to a spouse of the victim under the 

domestic or family violence laws of the jurisdiction in which the 
crime of violence occurred;

– By any other person against an adult or youth victim who is 
protected from that person’s acts under the domestic or family 
violence laws of the jurisdiction in which the crime of violence 
occurred.

VAWA 2013 – SEC. 304: UCR DEFINITIONS: 
DOMESTIC VIOLENCE
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• Stalking
– Engaging in a course of conduct directed at a specific person that 

would cause a reasonable person to:
– Fear for the person’s safety or the safety of others; or 
– Suffer substantial emotional distress.

– Course of Conduct: two or more acts, including, but not limited 
to, acts in which the stalker directly, indirectly, or through third 
parties, by any action, method, device, or means, follows, 
monitors, observes, surveils, threatens, or communicates to or 
about a person, or interferes with a person’s property.

VAWA 2013 – SEC. 304
UCR DEFINITIONS: STALKING
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• Added two categories of actual or perceived bias. 
– Race.
– Gender.
– Gender identity.*
– Religion.
– Sexual orientation.
– Ethnicity.*
– National origin.* 
– Disability.

VAWA 2013 SECTION 304
BIAS AND HATE CRIMES
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• Reportable as hate crimes:
– Murder and non-negligent 

manslaughter.
– Forcible sex offenses.
– Non-forcible sex offenses.
– Robbery.
– Aggravated assault.
– Burglary.
– Motor vehicle theft.
– Arson.

– Larceny-theft.
– Simple assault.
– Intimidation.
– Destruction/damage/

vandalism of property.

VAWA SEC. 304: 
REPORTING CATEGORIES – HATE CRIMES
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• Prompt, Fair, and Impartial Process
– Prompt, designated timeframes (can be extended for good cause 

with notice to parties).
– Conducted by officials free from conflict of interest or bias for 

either party.
– Consistent with institutions’ policies.
– Transparent to accuser and accused.
– Timely and equal access to parties “and appropriate officials to 

any information that will be used during informal and formal 
disciplinary meetings and hearings.”

VAWA 2013 SEC. 304
DISCIPLINARY PROCEDURES
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• Policy statements must also include: 

– “A clear statement of policy that addresses the procedures for 

institutional disciplinary action in cases of alleged” VAWA 

offenses AND that,

– “Describes each type of disciplinary proceeding used by the 

institution” including: 

§ The steps.

§ Anticipated timelines.

§ Decision-making process.

§ How to file a disciplinary complaint (including contact information for the 

person or office to whom a report should be made). 

§ How the institution determines which type of proceeding to use based on 

the circumstances of an allegation of a VAWA offense.

VAWA 2013 SEC. 304
DISCIPLINARY PROCEDURES
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• ASR Policy statement of disciplinary procedures must also 

include a description of the “standard of evidence that 

will be used during any institutional disciplinary 

proceeding arising from an allegation of” the four VAWA 

offenses.

– No specific standard required

• However, the institution must use the standard of 

evidence described in the statement in all such 

proceedings.

VAWA 2013 SEC. 304
STANDARD OF EVIDENCE
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• Proceedings must “be conducted by officials who receive 

annual training on”:

– Issues related to the four VAWA offenses

– How to conduct an investigation and a hearing process 

that:

§ Protects the safety of victims.

§ Promotes accountability.

§ Caution: this does not mean the training should be biased or 

slanted in favor the reporting party.

o Ensure training is equitable and covers not just victim-based issues, but 

also those pertaining to a responding party.

VAWA 2013 SEC. 304
TRAINING
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• ”Proceeding” is defined broadly as:

– “all activities related to a non-criminal resolution of an institutional 

disciplinary complaint, including, but not limited to, fact-finding investigations, 

formal or informal meetings, and hearings.” 

– “Proceeding does not include communications and meetings between officials 

and victims concerning accommodations or protective measures to be 

provided to a victim.”

• This disclosure is required for any and all faculty, student, and staff 

disciplinary procedures.

• “You must follow the procedures described in your statement 

regardless of where the alleged case of dating violence, domestic 

violence, sexual assault or stalking occurred (i.e. on or off your 

institution’s Clery Act geography).”

VAWA 2013 SEC. 304
“PROCEEDING”
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• Provide accuser and accused with the same opportunity to have 
others present including an advisor of their choice for “any 
institutional disciplinary proceedings” and “any related meetings”
– An advisor is “any individual who provides the accuser or accused support, 

guidance or advice.”
– An advisor is optional and can be anyone (including an attorney or a parent).
– Institutions can restrict role of advisors in proceedings as long as both parties’ 

advisors have the same restrictions.
– Institutions should notify parties of these restrictions prior to proceedings. 
– Institutions can train a pool of advisors the parties can use, but cannot restrict 

advisors to just the pool.
– Advisors can serve as proxies if an institution so chooses.

VAWA 2013 SEC. 304
ADVISORS
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• When a student or employee reports they have been a 
victim of any of the VAWA offenses (either on or off 

campus) the institution will provide the student or 
employee a written explanation of the [their] rights and 

options

– "Must be a prepared, standardized and written set of materials, 
including detailed information regarding a victim’s rights and 
options.” 
§ This does not mean that you hand the student a copy of the [ASR] or 

the policy statements contained in the [ASR].

VAWA 2013 SEC. 304
WRITTEN MATERIALS PROVIDED TO VICTIMS
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• Written information should be provided to students and employees 
about existing resources (updated regularly): 
– Counseling & Mental Health

– Health

– Victim advocacy

– Legal assistance

– Visa and immigration assistance

– Student financial aid

– Other services available for victims

– Both within the institution and in the community 

• Information should include contact information about these 
resources, including how to access these resources.

NOTE: While not required by VAWA, assistance and resources should also be provided to those who are 
accused.

VAWA 2013 SEC. 304
WRITTEN MATERIALS PROVIDED TO VICTIMS
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• Written materials should also include victims about options for, and 
available assistance in, and how to request changes to:
– Academic
– Living
– Transportation
– Working situations, or
– Protective measures (e.g., no contact orders, Orders of Protection, etc.)

• The institution must make such accommodations if the victim 
requests them and they are reasonably available.
– “the institution is obligated to comply with a student [victim]’s 

reasonable request for a living and/or academic situation change 
following an alleged sex offense.”

NOTE: While not required by VAWA, assistance and resources should also be provided to those who are accused.

VAWA 2013 SEC. 304
WRITTEN MATERIALS PROVIDED TO VICTIMS
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Note: The Clery Handbook adds: “The statement that your institution will comply with a student’s 
request for assistance in notifying authorities is mandatory.”

• “Options about the involvement of law enforcement and campus 
authorities, including notification of the victim’s option to:
– Notify proper law enforcement authorities, including on-campus and local 

police

– Be assisted by campus authorities in notifying law enforcement authorities if 
the victim chooses, and

– Decline to notify such authorities

– Clarifications from The Clery Handbook:
§ An institution’s ASR statement must provide specific contact information for the 

authorities

§ An institution’s ASR statement must also explain what is involved in making a police 
report

VAWA:
LAW ENFORCEMENT
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• Require simultaneous notification, in writing, to both 

accuser and accused, of:

– The result of any institutional proceeding arising from allegations 

of VAWA offenses.

§ Result “defined as any initial, interim and final decision by any official or 

entity authorized to resolve disciplinary matters within the institution.”

§ Result = Finding, Sanction, and Rationale.

Note: The Clery Handbook contains an explicit FERPA exclusion.

– Procedures for appeal (if any).

– Any change to results.

– When such results become final.

VAWA 2013 SEC. 304
NOTIFICATION OF OUTCOME
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VAWA 2013 SEC. 304
NOTIFICATION OF OUTCOME

• What must be included in the rationale?
– How evidence and information presented was weighed.
– How the evidence and information support the result and the 

sanctions (if applicable).
– How the institution’s standard of evidence was applied.
§ Simply stating the evidence did or did not meet the threshold is insufficient.

• Simultaneous: “means that there can be no substantive 
discussion of the findings or conclusion of the decision 
maker, or discussion of the sanctions imposed, with 
either the accuser or the accused prior to simultaneous 
notification to both of the result.”NOT FOR D
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Source: New York Times, ”Rape Case Unfolds on Web and Splits City”, Dec. 16, 2012

• [Jane Doe] is not a Steubenville High student; she attended a 
smaller, religion-based school, where she was an honor student 
and an athlete.

• At the parties, the [Jane Doe] had so much to drink that she was 
unable to recall much from that night, and nothing past midnight, 
the police said. The girl began drinking early on, according to an 
account that the police pieced together from witnesses, including 
two of the three Steubenville High athletes who testified in court in 
October. By 10 or 10:30 that night, it was clear that the dark-haired 
teenager was drunk because she was stumbling and slurring her 
words, witnesses testified.

CASE STUDY: SEXUAL ASSAULT
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Source: New York Times, ”Rape Case Unfolds on Web and Splits City”, Dec. 16, 2012

• [Jane Doe] woke up long enough to vomit in the street, a witness 

said, and she remained there alone for several minutes with her 

top off. Another witness said [two football players] Mays and 

Richmond were holding her hair back.

• Afterward, they headed to the home of one football player who 

has now become a witness for the prosecution. That player told the 

police that he was in the back seat of his Volkswagen Jetta with 

Mays and the girl when Mays proceeded to flash the [Jane Doe]’s 

breasts and penetrate her with his fingers, while the player 

videotaped it on his phone. The player, who shared the video with 

at least one person, testified that he videotaped Mays and the girl 

“because he was being stupid, not making the right choices.” He 

said he later deleted the recording.

CASE STUDY: SEXUAL ASSAULT
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Source: New York Times, ”Rape Case Unfolds on Web and Splits City”, Dec. 16, 2012

• [Jane Doe] “was just sitting there, not really doing anything,” the player 
testified. “She was kind of talking, but I couldn’t make out the words that she 
was saying.”

• At that third party, the girl could not walk on her own and vomited several 
times before toppling onto her side, several witnesses testified. Mays then 
tried to coerce the girl into giving him oral sex, but the girl was unresponsive, 
according to the player who videotaped Mays and the girl.

• The player said he did not try to stop it because “at the time, no one really 
saw it as being forceful.”

• At one point, [Jane Doe] was on the ground, naked, unmoving and silent, 
according to two witnesses who testified. Mays, they said, had exposed 
himself while he was right next to her.

• Richmond was behind her, with his hands between her legs, penetrating her 
with his fingers, a witness said.

CASE STUDY: SEXUAL ASSAULT
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• “I tried to tell Trent to stop it,” another athlete, who was Mays’s best 
friend, testified. “You know, I told him, ‘Just wait — wait till she wakes up 
if you’re going to do any of this stuff. Don’t do anything you’re going to 
regret.’ ”

• He said Mays answered: “It’s all right. Don’t worry.”

• That boy took a photograph of what Mays and Richmond were doing to 
[Jane Doe]. He explained in court how he wanted her to know what had 
happened to her, but he deleted it from his phone, he testified, after 
showing it to several people.

• The girl slept on a couch in the basement of that home that night, with 
Mays alongside her before he took a spot on the floor.

• When she awoke, she was unaware of what had happened to her, she 
has told her parents and the police. But by then, the story of her night 
was already unfolding on the Internet, on Twitter and via text messages. 
Compromising and explicit photographs of her were posted and shared.

CASE STUDY: SEXUAL ASSAULT
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Source: New York Times, ”Rape Case Unfolds on Web and Splits City”, Dec. 16, 2012

• What are the possible policy violations?

• What issues of jurisdiction arise? 

• How should the Coach and the Athletic Department respond?

• How should the high school respond? The District?

• Are there others besides Mays and Richmond who have violated 
your policies?

• How do you deal with the fact that Jane Doe was drinking and is 
underage?

• What other concerns or questions do you have about how to 
proceed?

CASE STUDY: SEXUAL ASSAULT
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• Consent
• Bystander Intervention
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Some questions and thoughts to consider throughout our discussion:
• Inventory current practices?
• Strategic planning/incremental approach?
• What should your institution focus on first?
• Who takes the lead?
• How in the world are we going to do this?
• What are the barriers to fulfilling the training requirements for 

each level?
• What collaboration is needed to train each level?

BRAINSTORMING 
TITLE IX AND VAWA SEC. 304 
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• VAWA 2013 Sec. 304 requires an array of prevention-based 

programming In person.

– Primary prevention programs for all incoming students and new 
employees;

AND 

– Ongoing prevention and awareness campaigns for students and 
employees” (includes faculty, staff, and administrators).

VAWA 2013 – SEC. 304 
& PREVENTION PROGRAMS
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VAWA 2013 – SEC. 304 
& PREVENTION PROGRAMS

ü First-year students.

ü Transfer students.

ü Student-athletes

ü International students.

ü Graduate students.

ü Professional students.

ü Online students.

ü Others?

ü Full-time

ü Part-time.

ü Faculty – all levels.

ü Staff.

ü Administrators.

ü Union and non-union.

ü Student employees:
• RAs, TAs, GAs…

ü Others?

“Incoming Students” “New Employees”

NOT FOR D
ISTRIBUTIO

N



© 2019 Association of Title IX Administrators185

• “Ongoing.”
– Go beyond orientation programs.
– Conduct follow-up programs.
– Shift mentality from compartmentalized “prevention months” to 

“prevention year.”
– Host speakers, film series, presentations by students, faculty, 

staff, online trainings/modules, discussion groups, social 
norming, etc.

VAWA 2013 – SEC. 304 
& PREVENTION PROGRAMS
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• The institution’s prevention programming (both for incoming 
students/employees and ongoing campaigns) must include:
– The applicable jurisdiction’s “definition of consent in reference 

to sexual activity.”
§ http://atixa.org/resources/consent-statutes-by-state/

– “A description of safe and positive options for bystander 
intervention.”

– Information on Risk Reduction
– Information on Victim Services

VAWA 2013 – SEC. 304 
& PREVENTION PROGRAMS
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• The institution’s prevention programming (both for incoming 
students/employees and ongoing campaigns) must include (cont.):
– “A statement that the institution…prohibits the crimes of…dating 

violence, domestic violence, sexual assault, stalking.”
– Definitions of consent, dating violence, domestic violence, sexual 

assault, and stalking “in the applicable jurisdiction.”
– Key Issue: Institutional definitions do NOT need to mirror 

VAWA/Clery or state-based definitions. Not considered a best 
practice.

VAWA 2013 – SEC. 304 
& PREVENTION PROGRAMS
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VAWA SEC. 304 RESOLUTION 
PROCESS TRAINING

• Requirements for All
• VAWA Training for “Level A”
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• All students and employees.

– Each type of disciplinary proceeding used by the institution.
§ How institution determines which type of proceeding to use.

§ Steps, anticipated timelines, and decision-making process.

– Standard of evidence.

– Full range of possible or available 
§ Sanctions.

§ Remedies.

§ Protective measures.

RESOLUTION PROCESS 
TRAINING REQUIREMENTS FOR ALL

NOT FOR D
ISTRIBUTIO

N



© 2019 Association of Title IX Administrators190

• Rights of complainant and respondent during resolution processes 
(i.e. investigations, hearing, and appeal).
– Advisors – role and function.
– Timely notification requirements.
– Notification of results (pre- and post-appeal).

§ (Parties may opt-out from receiving notification.)
– Procedures for appeal.

RESOLUTION PROCESS TRAINING 
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• Annual training for those who oversee Title IX compliance and 
those involved in disciplinary proceedings (e.g. investigators, 
hearing, and appellate officers) on:
– Domestic violence, dating violence, sexual assault, and stalking.
– How to conduct an investigation “that protects the safety of victims and 

promotes accountability.”
– How to conduct a hearing process that protects the safety of victims and 

promotes accountability.”
– Accordingly, these groups must also be trained annually on applicable 

disciplinary policies and procedures.

VAWA 2013 – SEC. 304
TRAINING FOR TITLE IX ADMINISTRATORS
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• Key disciplinary process policies and procedures required for 
training:
– Policies on SA, DV, DV, stalking, and consent.
– Available remedies.
– Thorough understanding of each stage of the processes.
– Promptness.
– Role and function of advisors for both parties.
– Timely notice requirements.
– Result notification.
– Appellate policies and procedures.
– Bias and conflicts of interest.
– Retaliation.

VAWA 2013 – SEC. 304
TRAINING FOR TITLE IX ADMINISTRATORS
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VAWA SEC. 304 
TRAINING SAMPLE 
SCENARIO

• Angela & James
• Discussion Points
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• On Friday, Sept. 5, Angela, a first-year student, attends an off-
campus party after pre-gaming with her friends. From 9-10 p.m., 
Angela had four shots of vodka before arriving at the party, and 
upon arrival, was handed a solo cup of vodka-laden “punch” from a 
cooler. From 10 p.m.-12 a.m., Angela drinks two full cups of 
“punch.”

• Assume Angela has not eaten anything since 6 p.m.

SCENARIO DISCUSSION: 
ANGELA & JAMES
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• James arrives at the party at 10:00 p.m. and soon begins dancing 

with Angela. James had two “Jack and Cokes” before the party, and 

from 10:00 p.m.-12:00 a.m., drinks 1 ½ cups of the vodka-laden 

punch. 

– James is also taking anti-depressants and took some of his 

roommate’s Adderall prior to a test Friday afternoon.

SCENARIO DISCUSSION: 
ANGELA & JAMES
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• By midnight, James and Angela are getting more physically intimate 
and they are grinding into each other while dancing.

• Around midnight, Angela stumbles outside and throws up, leaning 
over the porch railing. 

• Some of the partiers take video of Angela throwing up and post it 
to Twitter, tagging it #PartyFail. 

• James goes looking for Angela and finds her outside, leaning over 
the porch looking queasy and offers to take her home. Angela’s 
friends see her stumbling away with James, but don’t want to get 
involved or “block” the situation.

SCENARIO DISCUSSION: 
ANGELA & JAMES

NOT FOR D
ISTRIBUTIO

N



© 2019 Association of Title IX Administrators197

• The next morning, Angela wakes up naked, alone, with a pounding 
headache, and in a room she has never been in. She looks around 
and sees some of James’ things and realizes she is in James’ room. 
She also sees an empty condom wrapper on the nightstand and can 
feel that something happened. 

• Angela quickly gathers her clothes and returns to her room, where 
she locks herself in her bedroom and cries. 

SCENARIO DISCUSSION: 
ANGELA & JAMES
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• Angela’s roommate, Julia, can tell something is wrong with Angela, 
who is acting very withdrawn, cries a lot, and talks about going 
home because the institution is not a good fit for her. Julia also 
notices some new cuts on Angela’s arms and thighs. 

• Julia decides to address the situation directly with Angela, who 
then opens up about her experience with James. Angela shares 
that she feels James took advantage of her, but that she should 
have acted differently and put herself in that situation, so she is 
really to blame. 

SCENARIO DISCUSSION: 
ANGELA & JAMES
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• Discussion points throughout the scenario:

– Alcohol and its effects.

– Bystander intervention opportunities and techniques.

– Risk factors and risk mitigation.

– Range of available remedies and campus resources.

– Available disciplinary processes.

– Possible sanctions.

– Victimology and supporting victims.

– What else?

SCENARIO DISCUSSION POINTS
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CONTACT 
INFORMATION

DANIEL C. SWINTON, J.D., ED.D.
daniel@atixa.org

TAMMY BRIANT, J.D. 
Tammy.briant@ncherm.org
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